trine. Whether the ICARA claim is heard in federal or state court, the custody dispute will be enjoined until the abduction claim is resolved. This means that federal courts lack a significant reason to defer to an ongoing custody dispute in state court, because that proceeding will be stayed regardless of which court hears the abduction claim.
Part I of this Comment discusses (A) the Younger abstention doctrine, (B) The Hague Convention, and (C) ICARA. Part II analyzes six cases in which federal district courts have applied the Younger doctrine to conclude that abstention is appropriate. Part HII argues that such an application of Younger to ICARA cases violates the two underlying justifications of the doctrine and should be abandoned. These cases ignore Congress's ability to determine for itself whether a statutory right upsets the balance of federalism. Further, the interest of comity, a fundamental justification of the Younger doctrine, is only marginally served when the federal claim could not have been raised within the confines of the state proceeding.
I. BACKGROUND LAW
To understand why courts should not abstain under Younger in ICARA cases, it is first necessary to understand how these legal concepts operate independently. This Part introduces the Younger abstention doctrine, the Hague Convention, and ICARA.
A. The Younger Abstention Doctrine
In Younger v Harris, the Supreme Court laid the groundwork for what is now known as the Younger abstention doctrine. The State of California indicted John Harris under a law that he believed violated the First Amendment. 8 Rather than raise the statute's constitutional defect as a defense in his state trial, Harris filed a separate action as a plaintiff in federal court. He sought to have the statute invalidated and the State's prosecution of him enjoined The Supreme Court held that a federal court could not provide this kind of injunctive relief absent a showing that the state court would be inadequate to address 7 To limit the scope of this argument, it is worth recognizing three other criticisms that could be advanced against this line of cases, but that this Comment does not adopt. First, the Comment does not contend that state courts would be unfair to ICARA petitioners who would prefer to be in federal court, or that alleged abductors would gain a procedural advantage by being in state court. This Comment assumes that state courts would be as fair and competent as federal courts in their resolution of ICARA claims. Second, this Comment does not argue that federal courts must have jurisdiction over ICARA claims in order for the United States to be in compliance with the Hague Convention. Third, the Comment does not argue that abstention in ICARA cases encourages the type of forum shopping that the Hague Convention was designed to prevent.
8 See 401 US at 38-39. 9 See id.
Harris's constitutional claims, or that the prosecution was initiated in bad faith.' 0 The Supreme Court decided Younger solely on policy grounds." The decision relied on "comity," defined by the Court as "a proper respect for state functions ... and a continuance of the belief that the National Government will fare best if the States and their institutions are left free to perform their separate functions in their separate ways."' 12 As Younger noted, this concept is commonly referred to as "Our Federalism."
The Court explained that Congress had consistently exhibited a desire to keep state courts free from federal court interference. 4 Our government operates as "a system in which there is sensitivity to the legitimate interests of both State and National Governments."' ' Although the federal government is anxious to protect federal rights and interests, it must seek to do so "in ways that will not unduly interfere with the legitimate activities of the States."' 6 By filing an action in federal court to enjoin the California state court proceedings, Harris sought an improper form of relief, one to which he was not entitled so long as he could raise the same claims in state court.' 7 The Supreme Court has expanded the Younger doctrine to encompass civil proceedings as well as criminal ones. Under the Court's current jurisprudence, Younger requires a federal court to abstain from an exercise of jurisdiction if doing so would interfere with a state proceeding that: (1) is ongoing, (2) implicates an important state interest, and (3) provides an adequate opportunity to raise constitutional challenges.' 0 Although the state's interest in civil cases can be demonstrated by showing a similarity to criminal proceedings," that need not always 10 See id at 53-54. 11 See id at 55 (Stewart concurring).
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Id at 44. Elsewhere, comity is defined as "courtesy among political entities ... involving especially mutual recognition of legislative, executive and judicial acts." Black's Law Dictionary 261 (West 7th ed 1999). It is "kindly courteous behavior," "friendly civility," and "mutual consideration between, or as if between, equals' Webster's Third New International Dictionary 455 (Merriam-Webster 1986 The Younger doctrine has been applied to a wide variety of state proceedings, but one in particular is relevant to ICARA cases. In Moore v Simsn the Supreme Court applied Younger where a federal district court enjoined the Texas Department of Human Resources from seeking emergency protective custody over three children allegedly abused by their parents. 2 ' Rather than challenge the agency's action in state court, the parents became plaintiffs in federal court and sought to have parts of the Texas Family Code declared unconstitutional.
The case is noteworthy because, in holding that the district court should have abstained, the Court stated that "[flamily relations are a traditional area of state concern." 26 The district court had acknowledged an important state interest in quickly removing abused children from their homes, but it had erroneously concluded that the importance of this interest suggested abstention was inappropriatef
B. The Hague Convention
The Hague Convention on the Civil Aspects of International Child Abduction was adopted in 1980 in order to "protect children internationally from the harmful effects of their wrongful removal or re- tention and to establish procedures to ensure their prompt return to the State of their habitual residence." The removal or retention of a child is considered to be wrongful under the treaty when it breaches the non-abducting parent's custody rights, so long as those rights are being exercised at the time of the abduction.2 If a court determines that a child under its jurisdiction has been wrongfully removed or retained, it "shall order the return of the child forthwith."" By creating a civil remedy for abduction that is separate and distinct from custody proceedings, the Convention seeks to regulate international child abduction in two ways. First, the treaty makes it less likely that an abducting parent can use the abduction to gain a procedural advantage in a custody dispute. A primary purpose of the treaty, therefore, is "to preserve the status quo and to deter parents from crossing international boundaries in search of a more sympathetic court." 3 The Convention attempts to prevent an abducting parent from establishing artificial legal connections with a forum that the abductor considers to be more favorable than the courts in the child's natural home.3 Second, by returning an abducted child to her habitual residence as soon as it is determined that an abduction occurred, the Convention seeks to minimize the harmful effects of these abductions. 3 C. ICARA Congress enacted ICARA in 1988 to implement the Hague Convention in the United States. The statute has very little independent content. It creates a procedural framework for filing Hague petitions in the United States-" and defines certain terms, 3 " but does not otherwise address the substantive content of the Convention. "The provisions of [ICARA] are in addition to, and not in lieu of, the provisions 28 Hague Convention at Preamble (cited in note 2). 
33
See Perez-Vera Report at 23 (cited in note 32).
34
See 42 USC § 11603 (1994) (providing rules on jurisdiction, notice to parties, burdens of proof and the manner in which petitions are to be filed).
35
See 42 USC § 11602 (1994 
41
See Hague Convention at Art 16 (cited in note 2) ("[T]he judicial or administrative authorities of the Contracting State to which the child has been removed ... shall not decide on the merits of rights of custody until it has been determined that the child is not to be returned.").
42 42 USC § 11603(f)(2).There are two general scenarios in which ICARA and the Hague Convention will be applied. In the first, a parent unhappy with a final custody ruling from a foreign court abducts the child in order to attempt to evade the foreign court's order. In the second, a parent abducts his or her child before a court in the child's rightful home has had a chance to rule on which parent should have custody. The abduction in the latter scenario is motivated either by a desire to have the custody dispute litigated in an American court, rather than a foreign court, or by a desire to evade the rule of law completely. 
A. District Court Abstentions
Grieve v Tamerin " provides a good example of a federal court's decision to abstain. Gad Grieve and Elisheva Tamerin married in Israel, had a child, and subsequently divorced. ' Grieve brought the child to New York for, he contended, a brief visit." Shortly thereafter, Tamerin followed. While there, she filed for custody of the child in New York state court, which she received pending further proceedings." Arguing that his ex-wife abducted their child under the terms of the Hague Convention, Grieve filed an ICARA petition that sought the child's return and a stay of the state proceedings."
According to the Grieve court, part one of the Younger test was clearly satisfied because there was an ongoing custody proceeding in state court. 5 3 The court gave the second prong-the importance of the state's interest-only slightly more detailed attention. First, the court explained that the relevant interest is not in the outcome of the particular case, but rather in the importance of the generic proceedings to 44 Moore, 442 US at 435. 45 See Pennzoil Co v Texaco, Inc, 481 US 1, 12-13 (1987) (requiring the federal district court to abstain from hearing constitutional claims when they were not first presented to the state court, and it was thus impossible to determine whether the state statutes and procedural rules at issue actually raised constitutional claims). 48 2000 US Dist LEXIS 12210, *6-11 (E D NY) (dismissing an ICARA petition under Younger on the grounds that a custody proceeding was ongoing in state court).
49 Id at *1. 50 Id at *2. 51 Id. 52 Id at *3. 53 See id at *7.
the state." The court also relied on Moore v Sims' 5 for the proposition that "states have a strong interest in domestic relations matters generally and child custody questions in particular." For the third prong of the Younger test-the petitioner's opportunity to raise the same claims in state court-the court noted that ICARA vests concurrent jurisdiction in federal and state courts." This point, the district court argued, belied Grieve's claim that the purpose of the Hague Convention is to provide petitioners with an alternative to state courts that are predisposed to decide custody disputes themselves, and not transfer them abroad."
These general arguments are found throughout the ICARA abstention cases. While the wording varies from case to case, the courts consistently establish the general proposition that child custody matters represent an important state interest and find that concurrent ICARA jurisdiction provides petitioners with an adequate remedy in state court.' 9 In addition, some courts cite other reasons to abstain. For example, the court in Silverman v Silverman noted that the state court had already awarded temporary custody to one parent, and expressed a reluctance to "enter conflicting orders." ' Additionally, the courts in Bouvagnet v Bouvagnet' and Cerit v Cerit both concluded that the state's interest is not just in the ongoing custody proceeding, but in the resolution of the ICARA petition as well."
B. Criticisms of These Decisions
Even if the abstaining courts are correct in concluding that all three parts of the Younger test are met, there are several issues that they fail to address along the way. For instance, the courts do not ap- pear to recognize that the state's interest in Moore was augmented because it was a party to the proceedings.6 In contrast, custody proceedings involve two private citizens in their roles as parents. An increased state interest also exists in custody cases when there are allegations of child abuse, due to the heavy involvement of the state in such cases. ' No such allegations are made in the cases at hand. It is not surprising, therefore, that the ICARA abstention cases have received criticism from other courts. For instance, the most recent district court to consider the issue calls the abstaining courts "unpersuasive on their reasoning" and argues that to the extent they find a state interest in Hague petitions, they inappropriately disregard the fact that the abduction claim is decided without considering the merits of any underlying child custody claims. 67 To date, three federal Circuit Courts have also considered this issue, with each finding abstention inappropriate. However, the courts adopt markedly different reasoning,63 and none of their opinions provide a clear rule that appears likely to be broadly applied to resolve abstention claims in other ICARA cases.
Grieve did not appeal the district court's application of Younger to his Hague petition. However, the Second Circuit Court of Appeals reviewed a later proceeding in the same dispute 9 and voiced a criticism of the earlier decision to abstain:
A state plainly has an interest in the outcome of a child custody dispute adjudicated in its courts. Yet New York's resolution of a custody battle is not so bound up with the State's sovereign functions as to be "important" in the comity-related sense in which the Younger cases use the term. 0 The Second Circuit also explained that a strong federal interest in foreign relations, implicated by the enforcement of a treaty, weighs against abstention, as does the fact that the Hague Convention divests a state court of jurisdiction to resolve custody issues until after the Hague claim has been resolved. 7 ' It should be noted, however, that this conclusion is based in no small part on the Second Circuit's earlier determination that the relevant question in Younger cases is whether "the state action concerns the central sovereign functions of state government." ' 2 It therefore cannot be assumed that other circuits would reach the same result.
Notwithstanding the Second Circuit's viewpoint, there is a reasoned basis for a federal court to conclude that states have a sufficiently strong interest in overseeing a private custody dispute to warrant abstention. One commentator, writing in a different context, suggests five functions of family law that represent important state interests. 7 A court could draw on these functions to suggest that the state has an interest in administering even the most basic, nonconfrontational custody case.
Although two other ICARA abstention cases were reversed on appeal, their reasoning differs from that of the Second Circuit, and it is not clear that either opinion can be broadly applied to other ICARA abstention cases. In Silverman v Silverman, 4 the Eighth Circuit considered whether it was erroneous for a federal court to abstain from hearing an ICARA claim on the ground that abstention permitted the alleged abductor to engage in the kind of forum shopping that the Hague Convention was intended to curtail. 5 However, the court passed up the opportunity to address this claim. Instead, it reversed the decision to abstain on the ground that it was improper to abstain and dismiss the suit outright when the relief sought was not discretionary. The court then remanded the case for the district court to make a full determination of the abduction claim.
This approach does not directly resolve the issues in this Comment, however, because although it is impermissible to abstain and dismiss an action where the relief is not discretionary, it is permissible In addition, the court reasoned that there was "an even more fundamental reason" that the Younger doctrine should not apply. Specifically, the court found that it was the failure of local jurisdictions to respect custody arrangements from foreign nations that had prompted the United States to assume, by treaty, an obligation to return abducted children to their habitual residence.u Accordingly, although the individual states possess an "important" interest in settling custody disputes, this is outweighed by the "even more important" interest, shared collectively by all the states, in enforcing the strictures of the Hague Convention. ' The first rationale in Bouvagnet, that the federal plaintiff must have allegedly engaged in some form of misconduct before Younger This Part argues that in ICARA, Congress created a statutory cause of action, actively considered which courts would be appropriate to grant the relief at issue, and granted concurrent jurisdiction to state and federal courts. For these reasons, federal courts are not justified in invoking Younger in order to defeat Congress's intent.
A. The Decreased Emphasis on the Requirement That the Federal Claims Be Constitutional in Nature
There is no doubt that the Younger doctrine has evolved from its inception,9 and not merely because it currently applies in the civil context as well as the criminal. Take, for instance, the Supreme Court's 1977 characterization of the decision federal courts face in Younger cases:
[W]e have frequently inquired into the proper role of a federal court, in a case pending before it and otherwise within its jurisdiction, when litigation between the same parties and raising the same issues is ... pending in a state court. More precisely, when a suit is filed in a federal court challenging the constitutionality of a state law under the Federal Constitution and seeking to have state officers enjoined from enforcing it, should the federal court proceed to judgment when it appears that the State has already instituted proceedings in the state court to enforce the challenged statute against the federal plaintiff and the latter could tender and have his federal claims decided in state court? 9
Working from this definition, it would be hard to see how a federal court could abstain in an ICARA case. Nearly every critical feature can be distinguished. ICARA says that a federal court is not permitted to consider the same issues that would be raised in a custody dispute; there is no constitutional challenge; no state law is itself the subject of scrutiny; and the state is merely the forum, not a party. The only apparent similarity is that the same parties are involved in both the state and federal actions, and the federal action could have been brought in state court. In most cases, the change to a "federal claims" test is likely to be insignificant. Younger is principally concerned with the promotion of federalism and comity, and to that end it seems largely irrelevant whether a federal plaintiff is using a constitutional claim or a statutory claim to disrupt state processes. The impairment of state interests appears to be the same in either case.
However, one feature of the change is significant. By including statutory claims in the Younger analysis, courts have left open the possibility that Congress created a cause of action in some cases with the purpose of permitting a federal plaintiff to disrupt an ongoing state process. In addition, Congress may, in some instances, have intended to let a plaintiff choose between federal and state courts to vindicate these rights. When such a situation occurs, it is unclear whether Younger should be applied. All of the material elements are the same: A federal court will be asked to disrupt an ongoing state process, even though the federal petitioner could vindicate the same rights in state court. However, it is no longer clear that such an interference is "undue""" or that abstention is "the normal thing to do......
The ICARA courts have failed to address the implications of this scenario in deciding to abstain. The plain language of the Hague Convention halts all action on the underlying custody dispute until the abduction claim has been resolved.' , This is an interruption in a state process, and in choosing to implement the treaty, Congress gave concurrent jurisdiction over ICARA claims to both federal and state courts. This forces courts to consider why Congress implemented the treaty in the way it did and whether this should factor into the abstention analysis. Part III.B of this Comment argues that there is significant evidence to suggest that the drafters of ICARA understood that state processes would be impaired. It further argues that nothing in the Supreme Court's Younger line of cases permits federal courts to disregard congressional judgment. Only one of the district courts that abstained from an ICARA petition considered this issue, and the court's reasoning has little to do with the Younger doctrine itself. In Gerbatsch v Gerbatsch,"7 the court expressly found that it could abstain even though the petition does not raise constitutional claims.'" The court argued that it could take this position so long as the petition raises issues of state law with substantial public importance, a condition that it found present given the implications an ICARA case would have on future custodial decisions. However, to justify its ruling, the court cited an entirely different abstention doctrine, without explaining that doctrine's relevance to Younger."" Courts also apply a second and less controversial feature of Younger without exception: Younger should only be applied where the federal claims could have been raised in the state proceedings. This is the test that was formulated in Juidice v Vail,"' and which has been reaffirmed several times since. '2 This requirement follows from the Court's conclusion that abstention is merely a decision to decline to grant certain kinds of equitable relief. '3 If a federal claim can be brought as a defense to the pending state action, abstention has the effect of allowing that claim to be heard without causing an interruption in the state proceeding.
If, on the other hand, the federal right is one that can be brought in state court, but not in the currently pending state proceeding, there is no way to vindicate that right without bringing a separate cause of action. Abstention in such a circumstance does not prevent the pending state proceeding from being enjoined. It only means that it is enjoined pending the resolution of a separate state action, rather than a separate federal action. 491 US at 359 (stressing that Congress's power to determine the courts' jurisdiction is set against a background in which the courts possess "discretion in determining whether to grant certain types of relief').
B. Younger Abstention Is Inappropriate if Congress Created the Federal Cause of Action in Order to Interfere with State Processes
When a plaintiff's cause of action reaches federal court through general federal question jurisdiction, there is no particular reason to think that such a claim should be maintainable in federal court at the expense of a parallel proceeding in state court. The Younger doctrine permits federal courts to abstain from hearing a case, even though jurisdiction is properly asserted, when the relief sought would unduly interfere with state processes." As Younger indicates, as long as the same claims could also be heard in the state proceeding, the federal court's decision to abstain serves the interests of federalism without diminishing a claimant's ability to seek relief. This is the premise of Younger: Although courts do not define the scope of their own jurisdiction-a role constitutionally assigned to Congress-they do retain an inherent power to decline to grant certain forms of equitable relief that would unduly impair state processes. 115 This is done only as an exception to the "virtually unflagging" rule that federal courts have an obligation to adjudicate claims within
their jurisdiction. Although there may be no reason to think that federal courts could not abstain when a cause of a action is statutory in nature-a development permitted by the lower courts' usage of the term "federal" in place of "constitutional" claims" 7 -abstention from such claims raises the possibility that federal courts will abstain even in the face of a specific congressional decision that a particular interference with state processes is permissible. If no allowance is made for the possibility that the statutory cause of action was designed to interfere with a state process, the Younger doctrine has evolved into a check on Congress's authority to determine the scope of federal court jurisdiction. In such cases, Younger would prevent Congress from deciding that a federal court should interfere with a state process. While it might be reasonable to simply infer that a constitutional right was not designed to interfere with an ongoing state proceeding, a recently enacted statute might have just this purpose. The point is illuminated by the source of the authority courts claim for their abstention power: a level of discretion that is part of the common law background against which jurisdiction-conferring statutes are enacted." 8 If this is recognized as a true common law background rule, it is subject to statutory revision, rendering it possible for Congress to vest federal court jurisdiction over causes of action from which the courts are not allowed to abstain. ' As long as the proposed relief is not discretionary, the Supreme Court has never claimed that its abstention powers extend so far as to allow it to second-guess Congress and to determine for itself when a grant of jurisdiction represents an affront to federalism. '2 The relief ICARA provides-the return of the child-is in fact mandatory. 12 This consideration is particularly important in light of the fact that the three-part test most commonly used to identify when Younger applies does not call on federal courts to balance the respective weights of state and federal interests to determine whether abstention is appropriate. If the state interest is compelling, the weight of the federal interest is irrelevant.n In contrast, the members of Congress have the capacity to weigh the respective interests and determine whether federal involvement is appropriate.
The question for present purposes is whether the cause of action created by the United States's ratification of the Hague Convention and its implementation in ICARA is one from which federal courts cannot abstain. That is to say, courts should consider whether they have been instructed by Congress that abduction claims should be heard in federal court despite possible interference with a state process. ' There is considerable evidence that such a result was in fact in- 120 See Quackenbush, 517 US at 732 (Scalia concurring) ("There is no 'serious affront to the interests of federalism' when Congress lawfully decides to pre-empt state action-which is what our cases hold (and today's opinion affirms) Congress does whenever it instructs federal courts to assert jurisdiction over matters as to which relief is not discretionary."), quoting id at 733
(Kennedy concurring).
121 See Hague Convention at Art 12 (cited in note 2). See also Silverman, 267 F3d at 792.
122 See Middlesex, 457 US at 432 (suggesting that federal courts may hear a claim in spite of a state interest only when the constitutional claim could not be heard in the state proceeding). This conflicts with the Seventh Circuit's conclusion in Bouvagnet that a strong federal interest makes abstention inappropriate. See Bouvagnet, No 01-3928, slip op at 13. However, in Bouvagnet, the court openly expressed doubt as to whether the Middlesex test had taken "on a life of its own and no longer effectively implements the policy concerns that gave its birth." Id at 9-10.
123 This argument should be distinguished from a claim that a statutory grant of jurisdiction leaves the state with an insufficient interest in its own processes to justify abstention. Such a claim tended, calling into question the validity of the courts' decisions to abstain in ICARA cases without considering whether Congress had spoken directly on the issue.
1. The plain language of ICARA.
As an initial matter, the plain language of the statute provides little guidance, revealing only that actions shall be maintainable under the "concurrent jurisdiction" of state and federal courts.' 4 Further, the statute recognizes that ICARA may be applied without regard to whether a court from the child's home country has already issued an order granting formal custody to one of the parties. ' This suggests that Congress recognized the likelihood that abductions would occur. in anticipation of a custody battle, but it is hardly determinative of where the claim should be maintained after a parent files for custody in state court.
Congress could have added a provision to ICARA that instructed federal courts not to abstain for any reason. It did not. The inquiry could end here, with a firm rule that permits abstention whenever Congress's grant of jurisdiction does not specifically preclude abstention. Going forward, the certainty that this rule provides would be appealing.
But to apply such a strict requirement to ICARA, a statute that was drafted in 1988, proves too much. To do so, courts would first have to assume that Congress either knew, or should have known, that it needed to insulate its grant of jurisdiction from Younger to make it effective in all cases. As noted in Part III.A, it is not clear that Younger even applies to a cause of action such as this one, where the claim is not constitutional in nature. There is no reason to presume that fourteen years ago Congress should have thought that a Youngerdefeating provision was even relevant to a specific grant of jurisdiction, let alone that such a provision was necessary. Therefore, the inquiry should be broadened to examine whether other sources can demonstrate that Congress did indeed intend to make federal courts available to hear ICARA claims that interfered with state processes.
The terms of the Hague Convention.
A second indication of Congress's intent could be the Hague Convention itself, which ICARA was enacted to implement. The official report of the Convention makes it clear that Hague petitions are was rejected by the majority in NOPSI, 491 Us at 364-65, and is not advocated here.
124 42 USC § 11603(a).
125 See 42 USC § 11603(f)(2) (providing that wrongful removal includes a "removal or retention of a child before the entry of a custody order regarding that child").
intended to prevent the abduction from resulting in an illegitimate and artificial custody determination,' 2 " and to increase the possibility that a final decision on custody will be made in the child's preabduction country.' Additionally, the Convention contains a provision that instructs the courts of contracting states not to issue a custody ruling until after the abduction claim has been resolved.2n The treaty, however, does not consider the methods contracting states may choose to reach this end. It therefore provides no guidance on the question of why federal courts were given concurrent jurisdiction with their state counterparts under ICARA, or whether abstention is appropriate.' U 3. The relevant legislative history.
A third source that may determine whether Congress understood that its grant of concurrent jurisdiction would have the effect of causing federal courts to interrupt state processes is the available legislative history. On its own, legislative history cannot clearly establish a particular legislative "intent." However, the information is at least probative and suggests that the drafters of ICARA understood that it would require federal courts to interfere with state processes.
The statute's jurisdictional grant was revised several times before ICARA was passed. As originally introduced, HR 3971 provided for concurrent jurisdiction in state and federal courts."" This was changed by the Committee on the Judiciary to expressly provide for original jurisdiction over Hague claims in the state courts, with federal jurisdiction existing only to the extent that there were federal questions or diversity."' It was in this form that ICARA was originally passed by the House.
The language granting "concurrent jurisdiction" over ICARA claims to state and federal courts" was then reintroduced as the Senate's sole amendment to the House bill.' 33 According to Senator Dixon, 126 See Perez-Vera Report at IT 14-15 (cited in note 32) (noting that if the abductor cannot legalize the situation he has brought about through a custody proceeding, he would still maintain a forum advantage if the custody proceeding was heard).
127 See id at 16. 128 See Hague Convention at Art 16 (cited in note 2) ("[T]he judicial or administrative authorities of the Contracting State to which the child has been removed ... shall not decide on the merits of rights of custody until it has been determined that the child is not to be returned."). who drafted the Senate's amendment, the House version had originally been written to limit access to federal courts "out of concern that these cases would embroil the Federal courts in deciding child custody matters."'
In contrast, Senator Dixon argued that the statute was sufficiently narrow to prevent federal courts from deciding those issues. He sought instead to insert language that made it clear that federal courts were an appropriate forum for hearing abduction claims.'I The goal was to create a set of clear and consistent procedures for implementing the Hague Convention, and expressly provide the intent of Congress on the question of jurisdiction.'3 In all cases, the petitioner would be allowed to choose either a federal forum or a state forum. 37 In the House, several representatives spoke in support of the version passed by the Senate, indicating their belief that it was not an unwarranted intrusion on state processes to permit federal courts to entertain abduction claims, even though it was recognized that state courts had long held dominion over child custody issues."' Representative Cardin affirmed this intention during his statement on the floor of the House: "In the special circumstance where international child abduction is alleged, both the Federal and State courts should be available to resolve the claims."' 3 1 Moreover, the simplified language had the advantage of preventing "litigation over whether Federal or State court jurisdiction is most appropriate in a particular case," thus expediting the resolution of the abduction claim."
The opposing view was represented in the Senate debate. Senator Hatch noted the overlap between the objects of the treaty and child custody matters, calling the decision to vest concurrent jurisdiction in federal and state courts a "close call.'"' He stated that several organizations had contacted him and expressed their preference for giving state courts exclusive jurisdiction over ICARA claims and that he had "closely examine [ him that the bill had been drafted to limit the courts' jurisdiction to only those issues specifically addressed by the Hague Convention.'' Senator Hatch later supported the bill. Taken as a whole, the legislative history suggests that some members of Congress were aware of the possibility that states might object to ICARA actions as an intrusion on the role they play in resolving custody cases. Nevertheless, Congress provided a federal forum for those actions. The district courts that abstained from ICARA claims, however, fail to even consider this possibility." Instead, those courts merely note the variety of ways in which ICARA claims implicate state interests.' Under this approach, it does not matter whether Congress has already made the "close call," because district courts will simply second-guess it or, worse still, ignore it altogether. This authority goes far beyond the federal courts' equitable discretion as envisioned by the Supreme Court.'" It is not the province of the courts to mention the existence of one of the factors that Congress considered relevant on one side of the jurisdiction debate and then refuse to give effect to a congressional determination that other factors carry sufficient weight to make federal courts an appropriate forum for these claims."' While one 143 See id at S 6484. The Younger doctrine's concern about federal courts' interference in state processes is not at issue in ICARA cases. When an ICARA claim is raised, the state custody action must be stayed under the terms of the statute, regardless of whether the ICARA claim is raised in state or federal court.
Younger abstention is ordinarily justified on the ground that federal courts should not exercise their equitable powers in such a way as to undermine legitimate state processes. In NOPSI, Justice Scalia characterized Younger as an exercise of the federal courts' power to withhold authorized equitable relief when it would unduly interfere with state proceedings.43 In Quackenbush v Allstate Insurance Co, the Court held that it was impermissible under Younger to dismiss an action seeking nondiscretionary relief. "9 State interests are not served when, as with ICARA, the federal claim is specifically designed to have the effect of interrupting a state process. As argued in Part I.B, a primary goal of the Hague Convention is to prevent an abducting parent from using the laws of a chosen forum to "legalize" a custodial relationship with the abducted child. ' " To further this goal, ICARA establishes procedures for returning an abducted child to her habitual residence before local courts can issue a custody ruling in the form of a separate hearing on the issue of abduction."' Thus, if a federal court hears these claims, it will ultimately cause the custody dispute to be halted pending resolution of the abduction claim. If, on the other hand, the federal court abstains, and the abduction claim is heard in state court, the same result will occur: The custody claim will not be able to proceed until the abduction question is settled under the terms of the Hague Convention. "2 This is because the Hague Convention requires the abduction claim to be resolved before local courts issue a final custody order. 5 3 Worse still from the perspective of administering state processes, if the court determines that the child was wrongfully abducted, she will be returned to her home country. This terminates the state custody action altogether, regardless of whether the abduction claim is resolved in state or federal court.' 5 '
Hearing an ICARA petition, and granting the mandatory relief that it requires,' interferes with a custody dispute, but it does so by congressional design in an attempt to implement the Hague Convention. In contrast, a federal court abstaining under Younger does so in order to prevent a defendant in state court from using the equitable powers of the federal court to cause an illegitimate interruption in state processes. For example, when John Harris felt that California was prosecuting him under an unconstitutional law, he could have raised this claim as a defense to the state criminal proceeding without asking a federal court to enjoin the state court.' ' By abstaining, the Supreme Court ensured both a fair hearing for Harris's claim and a continuation of the state process without interruption.' 7 However, when a federal right can only be exercised in a separate proceeding, whether in state or federal court, there is no occasion for courts to think that their equitable powers are being used illegitimately, or as an affront to state processes, when they entertain these claims. The interference with state custody proceedings does not occur under ICARA because the courts are permitting an illegitimate attempt to derail state proceedings." Rather, the disruption occurs because the United States and the other signatory nations of the Hague Convention have determined that custody hearings should not go forward until the abduction issues are settled. Federal courts should not be leery of exercising their jurisdiction for that purpose, regardless of whether it interferes with a state interest. States oughtn't to be impeded in their efforts to enforce their own laws in their own courts and administrative agencies by injunctions issued at the behest of defendants in state proceedings who, seeking to delay and if possible derail those proceedings in midcourse, run to a federal court for an injunction against the continuation of the proceeding. 15s See Midwestern Gas, 270 F3d at 537.
matters-is not served by abstention. The primary purpose of the Hague Convention, and its implementing statute, ICARA, is to stymie an abducting parent's attempt to use local tribunals to establish artificial custody rights over an abducted child. To meet this goal, ICARA actions must, on some level, interfere with the ability of state courts to adjudicate custody disputes. Congress, in creating this cause of action and making it maintainable in both federal and state courts, considered the question of whether it ought to be more deferential to state interests and gave a limited grant of jurisdiction to both state and federal courts. Congress's decision to make federal forums available for ICARA claims should not then be negated by federal courts merely upon the observation that these causes of action implicate important state interests.
Additionally, abstention in these cases does far less to promote comity than other types of Younger abstention. Since the state custody proceeding will be enjoined regardless of where the ICARA claim is heard, there are only limited grounds for concluding that "Our Federalism" will be advanced by eliminating a parent's right to choose a federal forum to determine whether a child was abducted.
